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US V. CHARGH GO THE JCRY 
COURTNEY 
ee a Pee 2 THE COURT: Madam Foreman, ladies and gentlemen 
of the sury: 
This has been a short trial, but it 
Important to the Covernment and it is important 
defendant, Mr. Courtney. 
In making your decision, you should adopt an 
attitude of complete fcirness and impartiality. The fact 
that the Government is a party and that the prosecution is 


brought in’ the name of the United States does not entitle 


the | ‘rnment or its witnesses to any greater consideration 


than that accorded any other party, in this instance, the 


defendant. Nor should the Government be granted any less 
consideration. All parties, Government and individuals 
alike, stand as equals here before the bar of justice. 

Now, you, the jury, are the sole and exclusive 
judges of the facts. My function, as I said this morning, 
is to give you instructions as to the law. Your duty is 
to apply my instructions to the facts as you may find them. 
You are not to assume that I have any opinion as to the 
quilt! OF innocence ot this defendant, or the truth or 
falsity of the charge. I may have asked questions 
occasionally of one witness or the other. If so, they were 
intended to make something clearer for your benefit, and 


certainly were not intended to indicate any opinion of mine, 
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he fact that I have made rulings from time 
time on questions of law also relate solely to questions 
law which are not the concern of the jury. 
‘he indictment, I remind the jury again, 15S 
an accusation. It is a charge. The defendant has pleaded 
not guilty, and you should give no weight to the fact that 
an indictment has been returned against him. A defendant 
does not have to prove his innocence. The Government has 
the burden of proving the charyes beyond a reasonable 
doubt. 
Reasonable doubt means a doubt founded on 
and arising from the evidence or the lack of evidence; 
is a doubt which a reasonable person has after carefully 
weighing the evidence; it is a doubt which is substantial 
and not shadowy; it is a doubt which appeals to your reason, 


your judgment, your experience, your common sense. It 


is not an excuse to avoid the performance of an unpleesant 


duty. Tt is not gympathy for a defendant. 

A reasonable doubt is not a vague, speculative, 
imaginary doubt, but such a doubt as would cause prudent 
persons to hesitate before acting in matters of importance 
to themselves. 

Proof beyond a reasonable doubt, members of 


the jury, does not mean proof to a positive certainty or 


i, 
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doubt. If that were the rule, 

r women, however guilty, would ever be convicted. ha 
practically impossible for a person to be absolutely 
completely convinced of any controverted fact which, by 

tainty; and, in consequence, the law in a criminal case 


that the guilt of a defendant must be proved beyond a 


| 

| 

| 

| 

nature, is not capable of proof to a mathematical | 


reasonable doubt. 

The indictment charges the defendant with 
violating a federal law which reads in pertinent part 
follows: 

"Whose steals, purloins or knowingly converts to 
his use anything of value of the United States, or of any 
department or agency thereof,” is guilty of an offense. 


Now, the indictment reads as follows --~- it is 


I read it this morning and I will read it again 


The Grand Jury charges: 

"On or about the 24th day of June, 197 
the Southern District of New York, David S. Courtney, 
defendant, unJawfully, willflly and knowingly did embezzle, 
steal, purloin and knowingly convert to his tie and the 

a 

use of another and without authority did convey and dispose 
of a thing of value of the United States and of a department 
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and agency thereof to wit, a typewriter, the value of 


which exceeded the sum of $100." 


Now, that is the charge to which the defendant 
pleaded not guilty and that forms the issue for the 
jury to decide, 
In order to prove the charge, the Government 
must prove beyond a reasonable doubt the following two 
sential eclements: 
st, that there was property, a typewriter, 
which belonged to the United States or t» an agency or 
department of the United States. Now, the Vetcrans 
“Administration is, by law, an agency or department of the 
United States government. Therefore, if you find beyond a 
reasonabie doubt that the typewriter was the property of the 
Veterans Administration, this element is satisfied. It is 


not necessary that the Government prove that the defendant 


knew that the typewrite) was government property. 

The second essential element is that the 
defendant stole, purloined or knowingly converted the 
typewriter to his own usc. 

Now, stolen, purloined or converted are words, 
legal expressions, which mean any taking by which a person 


dishonestly obtains property which belongs to another with 


the intent to deprive the rightful owner of such property. 
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An intent to steal, for example, is an intent té 
property belonging to another, to deprive that person or 
institution or government or administration or bureau of 
property. 
An act is done knowingly if it is done volun- 


tarily and purposely and not because of mistake, accident, 


negligence or some other such innocent reason. 


If government property is taken by a defendant 
into his or her possession with the intent to steal it, 
the offense has been committed, whether the defendant 
succeeds in keeping the property or not or whether the 


fendant succeeds in getting the property away from the 
l | y y 


premises of the owner. 

We spoke on intent, in this case the intent 
to steal, purloin or knowingly convert. Intent involves 
the state of a person's mind, and while this is a fact, 
it is a fact which it is impossible to prove by direct 
evidence, short of an express admission by a defendant. 
This sbecause you cannot look into a person's mind and 
see what his or her intent was. 

However, like any other fact, intent may be 
proved by circumstantial evidence. And the circumstances 
surrounding an incident or transaction may be sufficient 
as proof of intent to the same extent as more direct evidence). 
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that there are tw 


idence, direct and circumstantial. 


Direct evidence is where a person car stify 


to what or she saw, heard, observed, something known 
by virtue of the senses. The sense of sight or hearing, 
for example. 

Circumstantial evidence, on the other hand, 


evidence of facts and circumstances from which one may 


| 

e | 

infer connected facts which reasonably follow from the 
' 


common experience of mankind. And we use ofte Ss an example 
§ circumstantial evidence the old, old story of Robinson 
Crusoe, how one day Crusoe saw footprints in the sand on 
the beach. Crusoe did not actually see a man walking on the 
beach, but from the fact of the footprints of a man on the 
beach, Crusoe inferred that, in fact, a man had been 
walking on the beach. And that is about all there is to 
circumstantial evidence. You infer, on the basis of reason 
and experience, from an established fact, the existence of 
connected or related fact. 

Members cf the jury, if you find that the 
Government has proved beyond a reasonable doubt the two 
essential elements of this charge as I have explained them, 
and that the defendant is guilty, then the jury must find 


ether the value of the yoods in question, the typewriter, 
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cas were than $100. The reason for this is simply that the 
law provides a somewhat greater penaity if the value of 


the property exceeds $100. 


Now, value, according to the Federal Law, 


means face, par or market value or cost price, either 
wholesale or retail], whichever is greater. And the value 
of the preperty in question is an issue of fact to be 
determined by you, the jury. 


I am going to g ve a little memorandum, when 


my instructions are concluded, to Madam Foreman as a guide 


in formulating your verdict, and on that memorandum I 
indicate a special question as to the value of the property, fi 
if you find the defendant guilty. To answer the question 

that the value of the property was more than $100, the 

Government must establish that beyond a reasonable doubt. 

Members of the jury, we turn for a minute tO , 
the credibility of witnesses. How do you determine whether 
witnesses are telling the truth? Well, as practical men 
and women, you draw on your own experience in everyday 
business and social life, in meeting and dealing with people 
You cae into account any inconsistencies or contradictions, 
any interest in the matter one way or another, you observe 
the witsahuae’ How did they strike you? Did their 
answers seem clear, candid, frank, open? You take each of 
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them and you decide on the basis of your own experience 
whether or not you believe the witness and to what extent 
you believe him or her. 

The low does not compel] the defendant in a 
criminal case to take the witness stand and testify, and 
no presumption of guilt may be raised and no inference of 


any kind may be drawn from the failure of a defendant to 
testify. 


In conclusion, I say that each one of you is 


entitled to his or her own opinion. You should, however, 


exchange views among yourselves, each with his fellow 


jurors or her fellow jurors. That is the very essence of 


jury deliberaticn, to discuss and consider the evidence, 


to listen to the arguments and suggestions of fellow jurors, 


to present your individual views, and to reach an agree-~ 
ment based solely and wholly on the evidence, if you can 
do so without violence to your individual views. 

Each one must decide the case for himself 
or herself, but you should not hesitate to change an opinion 
which, after discussion with your fellow jurors, appears 
mistaken in the light of the evidence and the discussion 
in the jury room. 

However, if, after carefully considering all 


of the evidence and the arguments of your fellow jurors, 
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you maintain a conscientious view which differs from the 
others, you ar’? not to yield your convictions because you 
may be outweighed or outnumbered. Your final vote should 
reflect your conscientious conviction as to how the case 
should be decided. 

Members of the jury, your verdict must be 
unanimous. 

The jury is not to consider or in any way to 
speculate about the punishment which the detendant may 
receive if he is found guilty. Under your oath as jurors, 
you cannot allow a consideration of the punishment that 
might be imposed upon a defendant if he is found guilty to 
influence your verdict or to in any sense enter into your 
deliberations. 

The function of a jury is to determine the 
guilt or innocence of the defendant. It is the judge 
2lone, the Court, who determines and who has the responsi- 
biltiy and the duty of determining a sentence, i’ there is 
a conviction. 

The charge here, ladies and gentlemen, is 
serious. The just determination of the case is important 
to the public. It is equally important to this defendant. 

Under your oath as jurors, you must decide 


the case without fear or favor and solely in accordance 
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with the evidence and the law. 

If the Government has failed to carry its 
burden, your sworn duty is to bring in a verdict of not 
quilty. 

If the Government has carried its burden, you 


must not flinch from your sworn duty, but you must bring 


in a verdict of guilty. 


The guilt of the defendant is for you, and 
you alone, to determine. 

The Government, to prevail, must prove the 
essential elements as I described them by the required 
degree of proof. If it succeeds, as I have just said, 
your verdict must be guilty. If it fails, your verdict 
should be not guilty. 

Your verdict will be returned orally by Madam 
| Foreman in open court, and, of course, the verdict will be 
either guilty or not guilty. But if guilty, there is a 
further question as to the value of the property which you 
will see reflected in the memorandum. 

If the jury finds the defendant guilty, the 
clerk will ask: Jid the value of the typewriter, in 
respect of which you found defendant to be guilty, exceed 
the sum of $100?" 


Tie Madam Foreman will answer either yes or no. 
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If you wish any testimony read to you, like- 
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be considered and, if qranted, arrangements Witt k 
iow, we eoema fo that part of the trial wher 
we must excuse our two alterante jurors, Mrs. Hammond and 


Mr. Sentos. We never know when we start a case how long 


wise send a note through the marshal. Your remquest will 4 
| 


the trial will last. This happens to have been a very short 
trial, but if during the trial some emergency arises and a 
juror has to be replaced, we must have as insurance 
alternate jurors, otherwise we must start everything all 
over from the beginning. 

Thank you very much, Mrs. Hammond and Mr. 
Santos, you may retire now and take your things from the 
jury room so the jury room will be vacated when the jury 
retires to deliberate. 


Any instructions te the alternates, Mr. 


Clerk? 


THE CLERK; Return to room 109. 
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THE COURT: All right. 

(Two alternate jurors excused.) 

THE COURT: Now, members of the jury, would 
you please remain for just a few moments in silence in 
the jury box while 1 see counsel at the side bar for any 
last-minute questions of iaw. 

(At the side bar.) 

THE COURT: Mr. Moss, does the Government 
have any except ions? 

MR. MOSS: The Government has no exceptions, 
no requests for a supplemental charge. 

THE COURT: Mr. Kramer? 

MK. KPAMER: Yes. The defendant excepts to 
the entire charge and, more specifically, to the charge as 
to value and as to the charge to what theexplanation of 
stealing is. 

It is defendant's contention that the statute, 
as it reads as to value, is unconstitutional in that it 
deprives the defendant of his right to due process. In 
fact, the framers of that statute, the drafters of the 
statute, did not have in mind that if an item which 
orginially cost. $1,000 but at some particular time was worth 
fifty cents were to be stolen, that the defendant would be 


charged with a felony because of what it once cost. 


IS 
SHUITHERN DISTRICT COURT REPORTERS, US. COURTINOMIS 
MEY SQUARE NEW YORK NY ~ *91-1020 


138 
It is the defendant's contention that what 


was in mind with the drafting of the statute was an 


antique or a piece of art work, where the value inceases 


with time. 


Further, and more specifically, I except to 


the charge as to taking and the mentioning of an attempt, 


in’ that an attempt in a possibility of a mere taking, and 


defendant is charged with actually taking property and not 


with attempt. If there was no attempt, a verdict of not 


guilty must be returned as to the defendant as the indict- 


ment is drawn up. 


THE COURT: All right. Thank you. 


(In open court.) 
THE COURT: Mr. Clerk, will you swear the 
marshals. 


(One marshal sworn.) 
THE COURT: Now, Madam Foreman, members of 
the jury, the case is sumbitted to you for your decision. 


Vhe marshal will accompany you to the jury room. You may 


retire. 


(At 4:00 p.m. the jury retired to deliberate.) 


THE CouRT: All right. We will await the 


pleasure of the jury. 


(Recess.) 
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(Court's Exhibit Ll marked.) 


(At 4:35 p.m. a note was received from the 


(Jury absent.) 

THE COURT: Mr. Reporter, before the recess I asked 
ithe clerk to please aive counsel a copy of the Little memorandu 
that I aave to the jury foreman, and also to mark a copy as 

|' a Court's Exhibit. 
We have a note from the jury, and the note says, 
“Could we please see the pictures of the typewriter?” 
Are we aareed as to what pictures they are? 


MR, MOSS: ‘There are three pictures in evidence, 


| Government's Exhibits 1 through 3. 


THE COURT: , 2 and 3? 
MR, MOSS: Correct, 


THE COURT: ALl riaght. Show them to Mr. Kramer. 


MR. KRAHER: Actually, 3 is not of a typewriter, 


of the desk. I don't know if they wanted that or 


MOSS: There's just a small piece of typewriter 
bolted to desk, 

COURT: Shall we send it to them or not? 

KRAMER: I have no objections. 


COURT: All right. ‘Then let's send 1, 2 and 3 
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and we can give them to the marshal, Thank you, Marshal. 
Mr. Clerk, will you mark the note as a Court's 
Exhibit? 
(Note from jury marked Court Exhibit 2.) 
‘HE COURT: We will wait some more, 
(Recess.) 


(At 4:55 p.m. a note was received from the 


(Jury absent.) 


THE COURT: This note says, “We came to a decision 


on the theft but on the amount we came out eleven yes and one 
no," and then it says above, it looks like “value.” 
‘““Can we let it qo at that?" 
Then it says, “Does this have to"--it*s rather 
| difficult. Would counsel take a look at the note? 
MR, KRAMER: It says, since it have to be snbatnneat4 
THE COURT: Is that it? 


MR, MOSS: That's our concession, 


THE COURT: I think that we'd better brina the pial! 


in and, Mr. Clerk, we will take the verdict as to ouilty or 
not auilty, and they I will aive the instructions about the 
| value. 


(Jury present.) 


(Note rarked Court Exhibit 3.) 


1g 
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THE COURT: We have your note, members of the jury. | 
We will take the verdict as to quilty or not ouilty first, and 
then, depending on that, I will discuss your note with you, 
Mr. Clerk? 
THE CTERK: Members of the jury, please answer to 
your presence as your name is called. 
| (Jury roll called - all present.) 


THE CLERK: Madam Fore-an, has the jury acareed 


a verdict? 
FOREMAN: Yes, 
CLERK: How do you find? 
FOREMAN: We find the defendant ouilty. 
COURT: Mr. Clerk, would you poll the jury, 
|| please? 
THE CLERK: Members of the jury, you say you find 
| the defendant quilty. 
(Each juror, upon being asked by the Clerk, 
"Is that your ve ‘ict?", answered in the affirmative, 
THE COURT: Members of the jury, you say that you 


| have not aareed unanimously on the value of the property in 


| question, that is, the typewriter. And I'm obliaed to tell 


you that we have to have a decision unanimously as to whether 


| the value is above a hundred dollars or less than a hundred 
TI 


| 
| dollars, Now, the value has to be one or the other. It must, 


LO 
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by definition--its value is more than a hundred dollars or 
it's less than a hundred dollars. 

As { ex} .ained, the reason for that has nothing to 
lo with the auilt of the offence or not, but tt nas to do with 
the punishment provided in the law for the offense, 

There's one punishment if the va ue of the »roperty 

Hoes not exceed the sum of one hundred dollars, and there's 


avuother punishment if the value of the property does exceed 


the sum of one hundred dollars, 

So that havina found the defendant cuilty, then 

I'm obliaed to ask the jury to find whether the value of the 
/qoods in question, to wit, the typewriter, was more than a 
| hundred dollars or less than a hundred dollars. 

Now, I'm reading from the statute: 

"The word 'value' means face, par or market value 
or cost price, either wholesale or retail, whichever is 
creater," 

And I'm afraid I can't do anythina more than ask 
you to ao again to the juryroom and see if all twelve of you 


can aaree that the value of the typewriter, on the day in 


i} 
| 


question, July 24th--is it June? 


THF COURT: June 24, 1975, is more than a hundred 


] 
iH 
| MR, MOSS: June 24th. 
| 
| 
| 


| 
jdollars or less than a hundred dollars. So let's make another 


as 
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You may retire aaain, 
(At 5:00 p.m, the jury retired to further 
deliberate.) 
THE COURT: Mr. Clerk, would you mark the jurors’ 
note with the next Court’s Exhibit. 
Mr. Clerk, what is an appropriate day for sentence? 
THE CLERK: March 5th is approximately six weeks, 


THE COURT: Mr. Kramer, what about March 5th? 


MR, KRAMER: March Sth is fine, your Honor. 

THE COURT: That's a Friday, Mr. Clerk? 

THE CLERK: Yes. 

THE COURT: We'll be in room 318, And that will 
be at 2:30 in the afternoon, 


Now, what is the bail status of Mr. Courtney? 


recoanizance bond with no cash security. 

THE COURT: Does the Government have any suaaestion 
in respect to biil pending sentence? I didn't fix bail and 
TI don't knew anything ahout Mr. Courtney. 


MR, MOSS: Your Honor, the present bail conditions 


MR, MOSS: Mr. Courtney is presently under a sini 


are satisfactory to the Government. 
THE COURT: All right. Then I take it, Mr. Kramer, 
that is satisfactory to you? 
MR, KRAMER: Thank you, your Honor, 
py ge 
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THE COURT: All riaoht. Mr, Courtney 
Courtney, I will continue the bail until sentence, as it 
has been before, 
IT suppose it's spe ulating as to whether the jury 
can aaree as to the value of the property. You read the 


note, or XY read it to you. Just thinkina out loud, I would 


suppose that if the jury is unable to agree as to whether the 


value is more or less than a hundred dollars, I could 
discharqe the jury, and if I didn't impose a sentence of more 
than that provided for a value of less than a hundred dollars, 
I wouldn't suppose the defendant would have any kick comina, 
would you? Mr, Kramer: What do you think about it? 

MR, KRAMER: Judae, I'm sure he'd have no kick as to 
that. However, you know my feelings as to the--well, even as 
far as my feelinas as to the stat'te itself, it wouldn't 
matter on that particular case, since he's been found quilty 
of the theft, 

THE COURT: Yes. Well, let's give the jury a few 
minutes, 

(Recess.) 


(At 5:08 p.m, a note was received from the 


(Jury present.) 
TUE CLERK: Madam Foreman, did the value of the 
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typewriter in respect of which you found the defendant 
be auilty exceed the sum of a hundred dollars? 

THE FOREMAN: No. 

THE COURT: Thank you, Madam Foreman. 

Now, before I excuse the jury, with our thanks, I 
take occasion to make two last explanations or statements, 
which I always do. 

First, as a presiding judge I never comment on the 
verdict of the jury, never. So the fact that I make no 
comment on your verdict means absolutely nothing. It is my 
habitual practice. 

And second, I think that when you ladies and 
csentlemen come in from the community and help us in the 
administration of justice, you're entitied to the ; ~ivacy 
and confidentiality of the juryroom, and I almost always tell 
jurors that, while we aive no instructions on the subiect, 
our suagestion is that if anybody shouldever ask you what 
transpired in the juryroom, that you decline to comment, 

Now, I have not the sjiahtest idea that an, vody 
will ever ask you, but I take occasion when ecxcusine jurors 
to tell them that we think that what happened between membexs 
of the jury in the juryroom is private hetween the jurors 


themselves, and if anybody ever should ask you what happened 
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in the juryroom, and you don't wish to comment or to reply, 
you can refer to our explanation. 

Now, Mr. Clerk, what dieteuekbonn do we have for 
jury? It's a Little after 5 o'clock but we've completed 
trial, 

THE CLERK: They are 

9 o'ciock, room 109. 


THE COURT: Thank you very much, ladies and gentle- 


| men. You may be excused, Good niaht. 


(Jury «‘ scharged.) 
THE COURT: I guess we have nothing further for this 
| evening, have we? So that, Mr. Clerk, we car be in recess 


| until tomorrow. 
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